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to name and telephone number, along 
with a notice to the called party that the 
call is for ‘‘telemarketing purposes.’’ 
The message may not be used to deliver 
an unsolicited advertisement. As long as 
the message is limited to identification 
information only, it will not be 
considered an ‘‘unsolicited 
advertisement’’ under our rules. We 
caution that additional information in 
the prerecorded message constituting an 
unsolicited advertisement would be a 
violation of our rules, if not otherwise 
permitted under 47 CFR 64.1200(a)(2). 

Established Business Relationship 
112. While the TCPA prohibits 

telephone calls to residential phone 
lines using an artificial or prerecorded 
voice to deliver a message without the 
prior express consent of the called 
party, the Commission determined that 
the TCPA permits an exemption for 
established business relationship calls 
from the restriction on artificial or 
prerecorded message calls to residences. 
The record reveals that an established 
business relationship exemption is 
necessary to allow companies to contact 
their existing customers. Companies 
currently use prerecorded messages, for 
example, to notify their customers about 
new calling plans, new mortgage rates, 
and seasonal services such as chimney 
sweeping and lawn care. Therefore, 
prerecorded messages sent by 
companies to customers with whom 
they have an established business 
relationship will not be considered 
‘‘abandoned’’ under the revised rules, if 
they are delivered within two (2) 
seconds of the person’s completed 
greeting. Similarly, any messages 
initiated with the called party’s prior 
express consent and delivered within 
two (2) seconds of the called person’s 
completed greeting are not ‘‘abandoned’’ 
calls under the new rules. Such 
messages must identify the business, 
individual or entity making the call and 
contain a telephone number that a 
consumer may call to request placement 
on a do-not-call list. We recognize that 
the established business relationship 
exception to the prohibition on 
prerecorded messages conflicts with the 
FTC’s amended rule. However, for the 
reasons described above, we believe the 
current exception is necessary to avoid 
interfering with ongoing business 
relationships. 

Ring Duration 
113. The Commission also adopts a 

requirement that telemarketers allow the 
phone to ring for 15 seconds or four (4) 
rings before disconnecting any 
unanswered call. This standard is 
consistent with that of the FTC, similar 

to current DMA guidelines, and used by 
some telemarketers already. One 
industry commenter asserted that 
telemarketers often set the predictive 
dialers to ring for a very short period of 
time before disconnecting the call; in 
such cases, the predictive dialer does 
not record the call as having been 
abandoned. The practice of ringing and 
then disconnecting the call before the 
consumer has an opportunity to answer 
the phone is intrusive of consumer 
privacy and serves only to increase 
efficiencies for telemarketers. Moreover, 
in discussing the interplay between the 
FTC’s rules with the Commission’s 
rules, very few commenters opposed the 
‘‘ring time’’ requirement adopted by the 
FTC, or raised any particular concerns 
about how it might work in the TCPA 
framework. Therefore, given the 
substantial interest in protecting 
consumers’ privacy interests, as well as 
Congress’s direction to maximize 
consistency with the FTC’s rules, we 
have determined to adopt the 15 second 
or four (4) ring requirement. 

114. Finally, consistent with the 
FTC’s rules, the Commission has 
determined that telemarketers must 
maintain records establishing that the 
technology used to dial numbers 
complies with the three (3) percent call 
abandonment rate, ‘‘ring time,’’ and 
two-second rule on connecting to a live 
sales agent. Telemarketers must provide 
such records in order to demonstrate 
compliance with the call abandonment 
rules. Only by adopting a recordkeeping 
requirement will the Commission be 
able to enforce adequately the rules on 
the use of predictive dialers. 

115. The TCPA seeks primarily to 
protect subscribers from unrestricted 
commercial telemarketing calls, and 
therefore exempts calls or messages by 
tax-exempt nonprofit organizations from 
the definition of telephone solicitation. 
Therefore, the Commission has 
determined not to extend the call 
abandonment rules to tax-exempt 
nonprofit organizations in the absence 
of further guidance from Congress. 
Because this will result in an 
inconsistency with the FTC’s rules, we 
will discuss the call abandonment rules 
in the report due to Congress within 45 
days after the promulgation of final 
rules. See Do-Not-Call Act, Section 4. 
However, the call abandonment rules 
will apply to all other companies 
engaged in telemarketing, and the 
existence of an established business 
relationship between the telemarketer 
and consumer will not be an exception 
to these rules. For these entities, the call 
abandonment rules will become 
effective on October 1, 2003. We decline 
to establish an effective date beyond 

October 1, 2003, which is consistent 
with the date that telemarketers must 
comply with the FTC’s call 
abandonment rules. This should permit 
telemarketers to make any modifications 
to their autodialing equipment or 
purchase any new software to enable 
them to comply with the three (3) 
percent call abandonment rate, the 
prerecorded message requirement and 
the two-second-transfer rule. 

Wireless Telephone Numbers 

Telemarketing Calls to Wireless 
Numbers 

116. We affirm that under the TCPA, 
it is unlawful to make any call using an 
automatic telephone dialing system or 
an artificial or prerecorded message to 
any wireless telephone number. See 47 
U.S.C. 227(b)(1). Both the statute and 
our rules prohibit these calls, with 
limited exceptions, ‘‘to any telephone 
number assigned to a paging service, 
cellular telephone service, specialized 
mobile radio service, or other common 
carrier service, or any service for which 
the called party is charged.’’ 47 U.S.C. 
227(b)(1)(A)(iii). This encompasses both 
voice calls and text calls to wireless 
numbers including, for example, short 
message service calls, provided the call 
is made to a telephone number assigned 
to such service. Congress found that 
automated or prerecorded telephone 
calls were a greater nuisance and 
invasion of privacy than live solicitation 
calls. Moreover, such calls can be costly 
and inconvenient. The Commission has 
long recognized, and the record in this 
proceeding supports the same 
conclusion, that wireless customers are 
charged for incoming calls whether they 
pay in advance or after the minutes are 
used. Wireless subscribers who 
purchase a large ‘‘bucket’’ of minutes at 
a fixed rate nevertheless are charged for 
those minutes, and for any minutes that 
exceed the ‘‘bucket’’ allowance. This 
‘‘bucket’’ could be exceeded more 
quickly if consumers receive numerous 
unwanted telemarketing calls. 
Moreover, as several commenters point 
out, telemarketers have no way to 
determine how consumers are charged 
for their wireless service. 

117. Although the same economic and 
safety concerns apply to all telephone 
solicitation calls received by wireless 
subscribers, the Commission has 
determined not to prohibit all live 
telephone solicitations to wireless 
numbers. We note, however, that the 
TCPA already prohibits live solicitation 
calls to wireless numbers using an 
autodialer. See 47 U.S.C. 227(b)(1). The 
national do-not-call database will allow 
for the registration of wireless telephone 
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numbers for those subscribers who wish 
to avoid live telemarketing calls to their 
wireless phones. Wireless subscribers 
thus have a simple means of preventing 
most live telemarketing calls if they so 
desire. Registration on the do-not-call 
database will not prevent calls from 
entities that have an established 
business relationship with a wireless 
subscriber. Wireless subscribers who 
receive such live calls can easily make 
a company-specific do-not-call request. 
Moreover, relying on the do-not-call 
database to control live telephone 
solicitations recognizes that prohibiting 
such calls to wireless numbers may 
unduly restrict telemarketers’ ability to 
contact those consumers who do not 
object to receiving telemarketing calls 
and use their wireless phones as either 
their primary or only phone. 

118. The Commission’s rules provide 
that companies making telephone 
solicitations to residential telephone 
subscribers must comply with time of 
day restrictions and must institute 
procedures for maintaining do-not-call 
lists. See 47 CFR 64.1200(e). We 
conclude that these rules apply to calls 
made to wireless telephone numbers. 
We believe that wireless subscribers 
should be afforded the same protections 
as wireline subscribers. 

Wireless Number Portability and 
Pooling 

119. Based on the evidence in the 
record, we find that it is not necessary 
to add rules to implement the TCPA as 
a result of the introduction of wireless 
Local Number Portability (LNP) and 
thousands-block number pooling. The 
TCPA rules prohibiting telemarketers 
from placing autodialed and 
prerecorded message calls to wireless 
numbers have been in place for twelve 
years. Further, the Commission’s 
pooling requirements have been in place 
for several years and the porting 
requirements have been in place for 
over five years. Accordingly, 
telemarketers have received sufficient 
notice of these requirements in order to 
develop business practices that will 
allow them to continue to comply with 
the TCPA. 

120. Additionally, telemarketers have 
taken measures in the past to identify 
wireless numbers, and there is no 
indication that these measures would 
not continue to be effective for 
identifying wireless numbers affected by 
pooling and porting. As noted above, 
the industry currently makes use of a 
variety of tools to enable it to avoid 
making prohibited calls. The record 
provides a sampling of methods, 
including the DMA’s ‘‘Wireless 
Telephone Suppression Service,’’ that 

telemarketers use to avoid making 
prohibited calls to wireless numbers. 

121. LNP and pooling do not make it 
impossible for telemarketers to comply 
with the TCPA. The record 
demonstrates that information is 
available from a variety of sources to 
assist telemarketers in determining 
which numbers are assigned to wireless 
carriers. For example, NeuStar, Inc. as 
the North American Numbering Plan 
Administrator, the National Pooling 
Administrator, and the LNP 
Administrator makes information 
available that can assist telemarketers in 
identifying numbers assigned to 
wireless carriers. Also, other 
commercial enterprises such as 
Telcordia, the owner-operator of the 
Local Exchange Routing Guide maintain 
information that can assist telemarketers 
in identifying numbers assigned to 
wireless carriers. We acknowledge that 
beginning November 24, 2003, numbers 
previously used for wireline service 
could be ported to wireless service 
providers and that telemarketers will 
need to take the steps necessary to 
identify these numbers. We also note 
that there are various solutions that will 
enable telemarketers to identify wireless 
numbers in a pooling and number 
portability environment. We decline to 
mandate a specific solution, but rather 
rely on the telemarketing industry to 
select solutions that best fit 
telemarketers’ needs. The record 
demonstrates that telemarketers have 
found adequate methods in the past to 
comply with the TCPA’s prohibition on 
telephone calls using an autodialer or an 
artificial or prerecorded voice message 
to any telephone number assigned to a 
cellular telephone service, a paging 
service, or any service for which the 
called party is charged for the call. We 
expect telemarketers to continue to 
make use of the tools available in the 
marketplace in order to ensure 
continued compliance with the TCPA. 

122. Moreover, the record indicates 
that telemarketing to wireless phones is 
not a significant problem, indicating 
that the industries’ voluntary efforts 
have been successful. Commenters 
further declare that the wireless and 
telemarketing industries have been 
actively working together to ensure that 
telemarketing does not become a 
problem for wireless customers. 

123. Finally, we reject proposals to 
create a good faith exception for 
inadvertent autodialed or prerecorded 
calls to wireless numbers and proposals 
to create implied consent because we 
find that there are adequate solutions in 
the marketplace to enable telemarketers 
to identify wireless numbers.

Caller Identification 
124. The Commission has determined 

to require all sellers and telemarketers 
to transmit caller ID information, 
regardless of their calling systems. In 
addition, any person or entity engaging 
in telemarketing is prohibited from 
blocking the transmission of caller ID 
information. Caller ID information must 
include either ANI or Calling Party 
Number (CPN) and, when available by 
the telemarketer’s carrier, the name of 
the telemarketer. If the information 
required is not passed through to the 
consumer, through no fault of the 
telemarketer originating the call, then 
the telemarketer will not be held liable 
for failure to comply with the rules. In 
such a circumstance, the telemarketer 
must provide clear and convincing 
evidence that the caller ID information 
could not be transmitted. However, the 
Commission concurs with the FTC that 
caller ID information can be transmitted 
cost effectively for the vast majority of 
calls made by telemarketers. Caller ID 
allows consumers to screen out 
unwanted calls and to identify 
companies that they wish to ask not to 
call again. Knowing the identity of the 
caller is also helpful to consumers who 
feel frightened or threatened by hang-up 
and ‘‘dead air’’ calls. We disagree with 
those commenters who argue that caller 
ID information only benefits those 
consumers who subscribe to caller ID 
services. Consumers can also use the 
*69 feature to obtain caller ID 
information transmitted by a 
telemarketer. The *69 feature, available 
through many subscribers’ telephone 
service providers, provides either: (1) 
Information regarding the last incoming 
call, and the option to dial the caller 
back, or (2) the ability to return the last 
incoming call. Call information, 
however, would not be available for an 
incoming call, if the caller failed to 
transmit caller ID information or 
blocked such information. Caller ID also 
should increase accountability and 
provide an important resource for the 
FCC and FTC in pursuing enforcement 
actions against TCPA and TSR violators. 

125. We conclude that while SS7 
capability is not universally available, 
the vast majority of the United States 
has access to SS7 infrastructure. The 
SS7 network contains functionality to 
transmit both the CPN and the charge 
number. ‘‘Charge number’’ is defined in 
47 CFR 64.1600(d) and refers to the 
delivery of the calling party’s billing 
number by a local exchange carrier for 
billing or routing purposes, and to the 
subsequent delivery of such number to 
end users. Under the Commission’s 
rules, with certain limited exceptions, 
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3 This would mean 9 a.m.–5 p.m. Monday 
through Friday. A seller or telemarketer calling on 
behalf of a seller must be able to record do-not-call 
requests at the number transmitted to consumers as 
caller ID. Therefore, if the person answering the 
calls at this number is not the sales representative 
who made the call or an employee of the seller or 
telemarketer who made the call, or if the 
telemarketer is using an automated system to 
answer the calls, the seller is nevertheless 
responsible for ensuring that any do-not-call request 
is recorded and the consumer’s name, if provided, 
and telephone number are placed on the seller’s do-
not-call list at the time the request is made.

common carriers using SS7 and offering 
or subscribing to any service based on 
SS7 functionality are required to 
transmit the CPN associated with an 
interstate call to connecting carriers. See 
47 CFR 64.1600, 64.1601. Regardless of 
whether SS7 is available, a LEC at the 
originating end of a call must receive 
and be able to transmit the ANI to the 
connecting carrier, as the ANI is the 
number transmitted through the 
network that identifies the calling party 
for billing purposes. The term ‘‘ANI’’ 
refers to the delivery of the calling 
party’s billing number by a local 
exchange carrier to any interconnecting 
carrier for billing or routing purposes, 
and to the subsequent delivery to end 
users. See 47 CFR 64.1600(b). ANI is 
generally inferred by the switch. Each 
line termination on the telco switch 
corresponds to a different phone 
number for ANI. Thus, we determine 
that telemarketers must ensure that 
either CPN or ANI is made available for 
all telemarketing calls in order to satisfy 
their caller ID requirements. Whenever 
possible, CPN is the preferred number 
and should be transmitted. Provision of 
Caller ID information does not obviate 
the requirement for a caller to verbally 
supply identification information 
during a call. See 47 CFR 64.1200(e)(iv). 
Consistent with the FTC’s rules, CPN 
can include any number associated with 
the telemarketer or party on whose 
behalf the call is made, that allows the 
consumer to identify the caller. This 
includes a number assigned to the 
telemarketer by its carrier, the specific 
number from which a sales 
representative placed a call, the number 
for the party on whose behalf the 
telemarketer is making the call, or the 
seller’s customer service number. Any 
number supplied must permit an 
individual to make a do-not-call request 
during regular business hours for the 
duration of the telemarketing 
campaign.3

126. Some commenters state that it is 
not technically feasible for telemarketers 
to transmit caller ID information when 
using a private branch exchange (PBX) 
and typical T–1 trunks. As noted by 
National Association of State Utility 

Consumer Advocates, the Commission’s 
rules exempt from the current caller ID 
rules, PBX and Centrex systems which 
lack the capability to pass CPN 
information. Regardless of whether a 
call is made using a typical T–1 trunk 
or an ISDN trunk, ANI is transmitted to 
the Local Exchange Carrier for billing 
purposes. With both PBX and Centrex 
systems, the carrier can determine the 
billing number from the physical line 
being used to make a call, even if the 
billing number is not transmitted along 
that line to the carrier. We are cognizant 
of the fact that with PBX and Centrex 
systems, the billing number could be 
associated with multiple outgoing lines. 
Nevertheless, telemarketers using PBX 
or Centrex systems are required under 
the new rules not to block ANI, at a 
minimum, for caller ID purposes. 

127. We recognize that ISDN 
technology is preferred, as it presents 
the opportunity to transmit both CPN 
and ANI. However, in situations where 
existing technology permits only the 
transmission of the ANI or charge 
number, then the ANI or charge number 
will satisfy the Commission’s rules, 
provided it allows a consumer to make 
a do-not-call request during regular 
business hours. By allowing 
transmission of ANI or charge number 
to satisfy the caller ID requirement, we 
believe that carriers need not incur 
significant costs to upgrade T–1 and 
ISDN switches. For these same reasons, 
we also believe that mandating caller ID 
will not create a competitive advantage 
towards particular carriers. As typical 
T–1 technology is upgraded to ISDN 
technology, we expect that 
telemarketers will increasingly be able 
to transmit the preferred CPN instead of 
ANI or charge number. 

128. Finally, the record strongly 
supports a prohibition on blocking 
caller ID information. Both National 
Consumers League and National 
Association of State Utility Consumer 
Advocates state that there is no valid 
reason why a telemarketer should be 
allowed to intentionally block the 
transmission of caller ID. We conclude 
that the caller ID requirements for 
commercial telephone solicitation calls 
do not implicate the privacy concerns 
associated with blocking capability for 
individuals. See 47 CFR 64.1601(b). We 
recognize that absent a prohibition on 
blocking, a party could transmit CPN in 
accordance with the new rules and 
simultaneously transmit a request to 
block transmission of caller ID 
information. Thus, the Commission has 
determined to prohibit any request by a 
telemarketer to block caller ID 
information or ANI.

129. The TCPA seeks primarily to 
protect subscribers from unrestricted 
commercial telemarketing calls. 
Therefore, the Commission has 
determined not to extend the caller ID 
requirements to tax-exempt nonprofit 
organizations. However, the caller ID 
rules will apply to all other companies 
engaged in telemarketing, and the 
existence of an established business 
relationship between the telemarketer 
and the consumer shall not be an 
exception to these rules. For all covered 
entities, the effective date of the caller 
ID requirements will be January 29, 
2004. This will provide telemarketers a 
reasonable period of time to obtain or 
update any equipment or systems to 
enable them to transmit caller ID 
information. We decline to extend the 
effective date beyond January 29, 2004, 
which is consistent with the date on 
which telemarketers are required to 
comply with the FTC’s caller ID 
provision. 

Unsolicited Facsimile Advertisements 

Prior Express Invitation or Permission 
130. The Commission has determined 

that the TCPA requires a person or 
entity to obtain the prior express 
invitation or permission of the recipient 
before transmitting an unsolicited fax 
advertisement. This express invitation 
or permission must be in writing and 
include the recipient’s signature. The 
term ‘‘signature’’ in the amended rule 
shall include an electronic or digital 
form of signature, to the extent that such 
form of signature is recognized as a 
valid signature under applicable federal 
law or state contract law. The recipient 
must clearly indicate that he or she 
consents to receiving such faxed 
advertisements from the company to 
which permission is given, and provide 
the individual or business’s fax number 
to which faxes may be sent. 

131. Established Business 
Relationship. The TCPA does not act as 
a total ban on fax advertising. Persons 
and businesses that wish to advertise 
using faxes may, under the TCPA, do so 
with the express permission of the 
recipients. In the 2002 Notice, we 
sought comment on whether an 
established business relationship 
between a fax sender and recipient 
establishes the requisite consent to 
receive telephone facsimile 
advertisements. The majority of 
industry commenters support the 
finding that facsimile transmissions 
from persons or entities that have an 
established business relationship with 
the recipient can be deemed to be 
invited or permitted by the recipient. 
These commenters maintain that 
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eliminating the EBR exemption for 
facsimile advertisements would 
interfere with ongoing business 
relationships, raise business costs, and 
limit the flow of valuable information to 
consumers. They urge the Commission 
to amend the rules to provide expressly 
for the EBR exemption. Conversely, the 
majority of consumer advocates argue 
that the TCPA requires companies to 
obtain express permission from 
consumers—even their existing 
customers—before transmitting a fax to 
a consumer. Some consumer advocates 
maintain that the Commission erred in 
its 1992 determination that a consumer, 
by virtue of an established business 
relationship, has given his or her 
express invitation or permission to 
receive faxes from that company. They 
urge the Commission to eliminate the 
EBR exemption, noting that Congress 
initially included in the TCPA an EBR 
exemption for faxes, but removed it 
from the final version of the statute. 

132. We now reverse our prior 
conclusion that an established business 
relationship provides companies with 
the necessary express permission to 
send faxes to their customers. As of the 
effective date of these rules, the EBR 
will no longer be sufficient to show that 
an individual or business has given 
their express permission to receive 
unsolicited facsimile advertisements. 
The record in this proceeding reveals 
consumers and businesses receive faxes 
they believe they have neither solicited 
nor given their permission to receive. 
Recipients of these faxed advertisements 
assume the cost of the paper used, the 
cost associated with the use of the 
facsimile machine, and the costs 
associated with the time spent receiving 
a facsimile advertisement during which 
the machine cannot be used by its 
owner to send or receive other facsimile 
transmissions. 

133. The legislative history indicates 
that one of Congress’ primary concerns 
was to protect the public from bearing 
the costs of unwanted advertising. 
Certain practices were treated 
differently because they impose costs on 
consumers. For example, under the 
TCPA, calls to wireless phones and 
numbers for which the called party is 
charged are prohibited in the absence of 
an emergency or without the prior 
express consent of the called party. See 
47 U.S.C. 227(b)(1). Because of the cost 
shifting involved with fax advertising, 
Congress similarly prohibited 
unsolicited faxes without the prior 
express permission of the recipient. 47 
U.S.C. 227(b)(1)(C) and (a)(4). Unlike the 
do-not-call list for telemarketing calls, 
Congress provided no mechanism for 
opting out of unwanted facsimile 

advertisements. Such an opt-out list 
would require the recipient to possibly 
bear the cost of the initial facsimile and 
inappropriately place the burden on the 
recipient to contact the sender and 
request inclusion on a ‘‘do-not-fax’’ list. 

134. Instead, Congress determined 
that companies that wish to fax 
unsolicited advertisements to customers 
must obtain their express permission to 
do so before transmitting any faxes to 
them. See 47 U.S.C. 227(b)(1)(C) and 
(a)(4). Advertisers may obtain consent 
for their faxes through such means as 
direct mail, Web sites, and interaction 
with customers in their stores. Under 
the new rules, the permission to send 
fax advertisements must be provided in 
writing, include the recipient’s 
signature and facsimile number, and 
cannot be in the form of a ‘‘negative 
option.’’ A facsimile advertisement 
containing a telephone number and an 
instruction to call if the recipient no 
longer wishes to receive such faxes, 
would constitute a ‘‘negative option.’’ 
This option (in which the sender 
presumes consent unless advised 
otherwise) would impose costs on 
facsimile recipients unless or until the 
recipient were able to ask that such 
transmissions be stopped. For example, 
a company that requests a fax number 
on an application form could include a 
clear statement indicating that, by 
providing such fax number, the 
individual or business agrees to receive 
facsimile advertisements from that 
company. Such statement, if 
accompanied by the recipient’s 
signature, will constitute the necessary 
prior express permission to send 
facsimile advertisements to that 
individual or business. We believe that 
even small businesses may easily obtain 
permission from existing customers who 
agree to receive faxed advertising, when 
customers patronize their stores or 
provide their contact information. The 
Commission believes that given the cost 
shifting and interference caused by 
unsolicited faxes, the interest in 
protecting those who would otherwise 
be forced to bear the burdens of 
unwanted faxes outweighs the interests 
of companies that wish to advertise via 
fax. 

135. Membership in a Trade 
Association. In its 1995 Reconsideration 
Order, the Commission determined that 
mere distribution or publication of a 
telephone facsimile number is not the 
equivalent of prior express permission 
to receive faxed advertisements. The 
Commission also found that given the 
variety of circumstances in which such 
numbers may be distributed (business 
cards, advertisements, directory listings, 
trade journals, or by membership in an 

association), it was appropriate to treat 
the issue of consent in any complaint 
regarding unsolicited facsimile 
advertisements on a case-by-case basis. 
In the 2002 Notice, we sought comment 
specifically on the issue of membership 
in a trade association or similar group 
and asked whether publication of one’s 
fax number in an organization’s 
directory constitutes an invitation or 
permission to receive an unsolicited fax. 
The American Business Media argued 
that those willing to make fax numbers 
available in directories released to the 
public do so with an expectation that 
such fax numbers will be used for 
advertising. Consumer advocates, 
however, contend that publicly listing a 
fax number is not a broad invitation to 
send commercial faxes. TOPUC asserted 
that businesses often publish their fax 
numbers for the convenience of their 
customers, clients and other trade 
association members, not for the benefit 
of telemarketers. 

136. The Commission agrees that fax 
numbers are published and distributed 
for a variety of reasons, all of which are 
usually connected to the fax machine 
owner’s business or other personal and 
private interests. The record shows that 
they are not distributed for other 
companies’ advertising purposes. Thus, 
a company wishing to fax ads to 
consumers whose numbers are listed in 
a trade publication or directory must 
first obtain the express permission of 
those consumers. Express permission to 
receive a faxed ad requires that the 
consumer understand that by providing 
a fax number, he or she is agreeing to 
receive faxed advertisements. We 
believe the burden on companies to 
obtain express permission is warranted 
when balanced against the need to 
protect consumers and businesses from 
bearing the advertising costs of those 
companies. Finally, the Commission 
affirms that facsimile requests for 
permission to transmit faxed ads, 
including toll-free opt-out numbers, 
impose unacceptable costs on the 
recipients. This kind of ‘‘negative 
option’’ is contrary to the statutory 
requirement for prior express 
permission or invitation.

Fax Broadcasters 
137. The Commission explained in 

the 2002 Notice that some fax 
broadcasters, who transmit other 
entities’ advertisements to a large 
number of telephone facsimile machines 
for a fee, maintain lists of facsimile 
numbers that they use to direct their 
clients’ advertisements. We noted that 
this practice, among others, indicates a 
fax broadcaster’s close involvement in 
sending unlawful fax advertisements 
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and may subject such entities to 
enforcement action under the TCPA and 
our existing rules. We then sought 
comment on whether the Commission 
should address specifically in the rules 
the activities of fax broadcasters. 
Companies and organizations whose 
members hire fax broadcasters to 
transmit their messages argue that the 
fax broadcaster should be liable for 
violations of the TCPA’s faxing 
prohibition. American International 
Automobile Dealers Association 
maintains this should be the case, even 
if the fax broadcaster uses the list of fax 
numbers provided by the company 
doing the advertising. Nextel argues that 
liability ought to lie with the party 
controlling the destination of the fax; 
that fax broadcasters who actively 
compile and market databases of fax 
numbers are the major perpetrators of 
TCPA fax violations. Nextel specifically 
urges the Commission to find that 
companies whose products are 
advertised by independent retailers 
should not be liable for TCPA violations 
when they have no knowledge of such 
activities. Fax broadcasters disagree that 
they should be liable for unlawful faxes, 
maintaining that many of them do not 
exercise any editorial control or 
discretion over the content of the 
messages, and do not provide the list of 
fax numbers to which the ads are 
transmitted. Many industry as well as 
consumer commenters agree that only 
those fax broadcasters who are closely 
involved in the transmission of the fax 
should be subject to liability. Reed 
asserts that liability should rest with the 
entity on whose behalf a fax is sent; that 
fax broadcasters are not in a position to 
know firsthand whether, for example, 
an established business relationship 
exists between the company and 
consumer. 

138. The Commission’s rulings clearly 
indicate that a fax broadcaster’s 
exemption from liability is based on the 
type of activities it undertakes, and only 
exists ‘‘[i]n the absence of ‘a high degree 
of involvement or actual notice of an 
illegal use and failure to take steps to 
prevent such transmissions.’’’ 1992 
TCPA Order, 7 FCC Rcd at 8780, para. 
54 (quoting Use of Common Carriers, 2 
FCC Rcd 2819, 2820 (1987)). The 
Commission believes that, based on the 
record and our own enforcement 
experience, addressing the activities of 
fax broadcasters will better inform both 
consumers and businesses about the 
prohibition on unsolicited fax 
advertising. The Commission has 
determined to amend the rules to state 
explicitly that a fax broadcaster will be 
liable for an unsolicited fax if there is 

a high degree of involvement or actual 
notice on the part of the broadcaster. 
The new rules provide that if the fax 
broadcaster supplies the fax numbers 
used to transmit the advertisement, the 
fax broadcaster will be liable for any 
unsolicited advertisement faxed to 
consumers and businesses without their 
prior express invitation or permission. 
We agree, however, that if the company 
whose products are advertised has 
supplied the list of fax numbers, that 
company is in the best position to 
ensure that recipients have consented to 
receive the faxes and should be liable 
for violations of the prohibition. 
Therefore, the fax broadcaster will not 
be responsible for the ads, in the 
absence of any other close involvement, 
such as determining the content of the 
faxed message. A high degree of 
involvement might be demonstrated by 
a fax broadcaster’s role in reviewing and 
assessing the content of a facsimile 
message. In such circumstances where 
both the fax broadcaster and advertiser 
demonstrate a high degree of 
involvement, they may be held jointly 
and severally liable for violations of the 
unsolicited facsimile provisions. In 
adopting this rule, the Commission 
focuses on the nature of an entity’s 
activity rather than on any label that the 
entity may claim. We believe the rule 
will better inform the business 
community about the prohibition on 
unsolicited fax advertising and the 
liability that attaches to such faxing. 
And, it will better serve consumers who 
are often confused about which party is 
responsible for unlawful fax advertising. 
For the same reasons, the new rules 
define ‘‘facsimile broadcaster’’ to mean 
a person or entity that transmits 
messages to telephone facsimile 
machines on behalf of another person or 
entity for a fee. See 47 CFR 
64.1200(f)(4). 

139. Some commenters ask the 
Commission to clarify the extent of 
common carriers’ liability for the 
transmission of unsolicited faxes. Cox 
specifically urges the Commission to 
distinguish the obligations of fax 
broadcasters from ‘‘traditional common 
carriers.’’ As noted above, the 
Commission has stated that ‘‘[i]n the 
absence of ‘a high degree of involvement 
or actual notice of an illegal use and 
failure to take steps to prevent such 
transmissions,’ common carriers will 
not be held liable for the transmission 
of a prohibited facsimile message.’’ 1992 
TCPA Order, 7 FCC Rcd at 8780, para. 
54 (quoting Use of Common Carriers, 2 
FCC Rcd 2819, 2820 (1987)). We 
reiterate here that if a common carrier 
is merely providing the network over 

which a subscriber (a fax broadcaster or 
other individual, business, or entity) 
sends an unsolicited facsimile message, 
that common carrier will not be liable 
for the facsimile. 

140. Nextel urges the Commission to 
clarify that section 217 of the 
Communications Act does not impose a 
higher level of liability on common 
carriers than on other entities for 
violations of the TCPA. Section 217 
provides that ‘‘[i]n construing and 
enforcing the provisions of this Act, the 
act, omission, or failure of any officer, 
agent, or other person acting for or 
employed by any common carrier or 
user, acting within the scope of his 
employment, shall in every case be also 
deemed to be the act, omission, or 
failure of such carrier or user as well as 
that of the person.’’ 47 U.S.C. 217. The 
Commission declines to address the 
scope of section 217 in this rulemaking, 
which was not raised in the 2002 Notice 
or in subsequent notices in this 
proceeding. 

Fax Servers 
141. The TCPA makes it unlawful for 

any person to use any telephone 
facsimile machine, computer, or other 
device to send an unsolicited 
advertisement to a telephone facsimile 
machine. 47 U.S.C. 227(b)(1)(C). The 
TCPA defines the term ‘‘telephone 
facsimile machine’’ to mean ‘‘equipment 
which has the capacity (A) to transcribe 
text or images, or both, from paper into 
an electronic signal and to transmit that 
signal over a regular telephone line, or 
(B) to transcribe text or images (or both) 
from an electronic signal received over 
a regular telephone line onto paper.’’ 47 
U.S.C. 227(a)(2). The Commission 
sought comment on any developing 
technologies, such as computerized fax 
servers, that might warrant revisiting 
these rules. 

142. Commenters who addressed this 
issue were divided on whether fax 
servers should be subject to the 
unsolicited facsimile provisions. Some 
industry representatives urged the 
Commission to clarify that the TCPA 
does not prohibit the transmission of 
unsolicited fax advertisements to fax 
servers and personal computers because 
these transmissions are not sent to a 
‘‘telephone facsimile machine,’’ as 
defined in the statute. Nextel maintains 
that such faxes do not implicate the 
harms Congress sought to redress in the 
TCPA, as they are not reduced to paper 
and can be deleted from one’s inbox 
without being opened or examined. 
Other commenters disagree, noting that 
there are other costs associated with 
faxes sent to computers and fax servers. 
They note that the TPCA only requires 
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that the equipment have the capacity to 
transcribe text or messages onto paper, 
and that computer fax servers and 
personal computers have that capacity.

143. We conclude that faxes sent to 
personal computers equipped with, or 
attached to, modems and to 
computerized fax servers are subject to 
the TCPA’s prohibition on unsolicited 
faxes. However, we clarify that the 
prohibition does not extend to facsimile 
messages sent as email over the Internet. 
The record confirms that a conventional 
stand-alone telephone facsimile 
machine is just one device used for this 
purpose; that developing technologies 
permit one to send and receive facsimile 
messages in a myriad of ways. Today, a 
modem attached to a personal computer 
allows one to transmit and receive 
electronic documents as faxes. ‘‘Fax 
servers’’ enable multiple desktops to 
send and receive faxes from the same or 
shared telephony lines. 

144. The TCPA’s definition of 
‘‘telephone facsimile machine’’ broadly 
applies to any equipment that has the 
capacity to send or receive text or 
images. The purpose of the requirement 
that a ‘‘telephone facsimile machine’’ 
have the ‘‘capacity to transcribe text or 
images’’ is to ensure that the prohibition 
on unsolicited faxing not be 
circumvented. Congress could not have 
intended to allow easy circumvention of 
its prohibition when faxes are 
(intentionally or not) transmitted to 
personal computers and fax servers, 
rather than to traditional stand-alone 
facsimile machines. As the House 
Report accompanying the TCPA 
explained, ‘‘facsimile machines are 
designed to accept, process and print all 
messages which arrive over their 
dedicated lines. The fax advertiser takes 
advantage of this basic design by 
sending advertisements to available fax 
numbers, knowing that it will be 
received and printed by the recipient’s 
machine.’’ H.R. Rep. No. 102–317 at 10 
(1991). However, Congress also took 
account of the ‘‘interference, 
interruptions, and expense’’ resulting 
from junk faxes, emphasizing in the 
same Report that ‘‘[i]n addition to the 
costs associated with the fax 
advertisements, when a facsimile 
machine is receiving a fax, it may 
require several minutes or more to 
process and print the advertisement. 
During that time, the fax machine is 
unable to process actual business 
communications. H.R. Rep. No. 102–317 
at 25 (1991).’’ 

145. Facsimile messages sent to a 
computer or fax server may shift the 
advertising costs of paper and toner to 
the recipient, if they are printed. They 
may also tie up lines and printers so 

that the recipients’ requested faxes are 
not timely received. Such faxes may 
increase labor costs for businesses, 
whose employees must monitor faxes to 
determine which ones are junk faxes 
and which are related to their 
company’s business. Finally, because a 
sender of a facsimile message has no 
way to determine whether it is being 
sent to a number associated with a 
stand-alone fax machine or to one 
associated with a personal computer or 
fax server, it would make little sense to 
apply different rules based on the 
device that ultimately received it. 

Identification Requirements 
146. The TCPA and Commission rules 

require that any message sent via a 
telephone facsimile machine contain the 
date and time it is sent and an 
identification of the business, other 
entity, or individual sending the 
message and the telephone number of 
the sending machine or of such 
business, other entity, or individual. 47 
U.S.C. 227(d)(1)(B); 47 CFR 68.318(d). In 
the 2002 Notice, the Commission asked 
whether these rules have been effective 
at protecting consumers’ rights to 
enforce the TCPA. The Commission 
determined in its Rules and Regulations 
Implementing the Telephone Consumer 
Protection Act of 1991, CC Docket No. 
92–90, Order on Further 
Reconsideration, 12 FCC Rcd 4609, 
4613, para. 6 (1997) (1997 TCPA 
Reconsideration Order) that a facsimile 
broadcast service must ensure that the 
identifying information of the entity on 
whose behalf the provider sent messages 
appear on facsimile messages. In its 
discussion, the Commission clarified 
that the sender of a facsimile message is 
the creator of the content of the 
message, finding that Section 227(d)(1) 
of the TCPA mandates that a facsimile 
include the identification of the 
business, other entity, or individual 
creating or originating a facsimile 
message, and not the entity that 
transmits the message. The Commission 
believes that if a fax broadcaster is 
responsible for the content of the 
message or for determining the 
destination of the message (i.e., 
supplying the list of facsimile numbers 
to which the faxes are sent), it should 
be identified on the facsimile, along 
with the entity whose products are 
advertised. Therefore, we amend the 
rules to require any fax broadcaster that 
demonstrates a high degree of 
involvement in the transmission of such 
facsimile message to be identified on the 
facsimile, along with the identification 
of the sender. This will permit 
consumers to hold fax broadcasters 
accountable for unlawful fax 

advertisements when there is a high 
degree of involvement on the part of the 
fax broadcaster. Commenters suggested 
the Commission clarify what constitutes 
an adequate identification header. 
Consistent with our amended 
identification rules for telemarketing 
calls, senders of fax advertisements will 
be required under the new rules to use 
the name under which they are 
officially registered to conduct business. 
Use of a ‘‘d/b/a’’ (‘‘doing business as’’) 
or other more widely recognized name 
is permissible; however, the official 
identification of the business, as filed 
with state corporate registration offices 
or comparable regulatory entities, must 
be included, at a minimum. 

Private Right of Action 

147. The Commission declines to 
make any determination about the 
specific contours of the TCPA’s private 
right of action. Congress provided 
consumers with a private right of action, 
‘‘if otherwise permitted by the laws or 
rules of court of a State.’’ 47 U.S.C. 
227(c)(5). This language suggests that 
Congress contemplated that such legal 
action was a matter for consumers to 
pursue in appropriate state courts, 
subject to those courts’ rules. The 
Commission believes it is for Congress, 
not the Commission, to either clarify or 
limit this right of action.

Informal Complaint Rules 

148. In the 2002 Notice, the 
Commission noted that it had released 
another Notice of Proposed Rulemaking 
in February of 2002, seeking comment 
on whether to extend the informal 
complaint rules to entities other than 
common carriers. We sought comment 
in this proceeding on whether the 
Commission should amend these 
informal complaint rules to apply to 
telemarketers. We will review this issue 
as part of the Informal Complaints 
proceeding. All comments filed in this 
proceeding that address the 
applicability of the informal complaint 
rules to telemarketers will be 
incorporated into CI Docket No. 02–32. 

Time of Day Restrictions 

149. Commission rules restrict 
telephone solicitations between the 
hours of 8 a.m. and 9 p.m. local time at 
the called party’s location. 47 CFR 
64.1200(e)(1). As part of our review of 
the TCPA rules, we sought comment on 
how effective these time restrictions 
have been at limiting objectionable 
solicitation calls. The Commission also 
asked whether more restrictive calling 
times could work in conjunction with a 
national registry to better protect 

VerDate Jan<31>2003 15:31 Jul 24, 2003 Jkt 200001 PO 00000 Frm 00028 Fmt 4701 Sfmt 4700 E:\FR\FM\25JYR2.SGM 25JYR2



44171Federal Register / Vol. 68, No. 143 / Friday, July 25, 2003 / Rules and Regulations 

4 Before initiating a forfeiture proceeding against 
most entities that do not hold an FCC authorization, 
the violator must have received a Commission 
citation and then engaged in an additional 
violation. 47 U.S.C. 503(b)(5).

consumers from telephone solicitations 
to which they object. 

150. Industry members that 
commented on the calling time 
restrictions unanimously asserted that 
the current calling times should be 
retained. Some explained that any 
restrictions on calls made during the 
early evening hours, in particular, 
would interfere with telemarketers’ 
ability to reach their customers. 
Consumers, on the other hand, urged 
the Commission to adopt tighter 
restrictions on the times that 
telemarketers may call them. Some 
object to calls at the end of the day and 
during the dinner hour; others prefer 
that telemarketers not be able to begin 
calling until later in the morning. Some 
suggest the calling times should parallel 
local noise ordinances. EPIC advocated 
allowing consumers to specify the hours 
they wish to receive calls. 

151. The Commission declines to 
revise the restrictions on calling times. 
Instead, we retain the current calling 
times, which are consistent with the 
FTC’s rules. We believe the current 
calling times strike the appropriate 
balance between protecting consumer 
privacy and not unduly burdening 
industry in their efforts to conduct 
legitimate telemarketing. We also 
believe that Commission rules that 
diverge from the FTC’s calling 
restrictions will lead to confusion for 
consumers. Moreover, consumers who 
want to block unwanted calls during 
certain times will now have the option 
of placing their telephone numbers on 
the national do-not-call registry. They 
will have the additional option of giving 
express verifiable authorization to only 
those companies from which they wish 
to hear. The Commission declines at 
this time to require companies to adhere 
to consumers’ calling preferences, 
including ‘‘acceptable’’ calling times. 
The Commission encourages any seller 
or telemarketer to comply with 
consumers’ requests not to be called 
during certain times of the day. We 
believe that the costs of monitoring 
calling times for individual consumers 
could be substantial for many 
companies, particularly small 
businesses. 

Enforcement Priorities 
152. TCPA enforcement has been a 

Commission priority over the past 
several years, and we intend that it 
remain so. In guiding our future 
enforcement plans, we recognize that 
the FTC’s recent rule changes expand 
that agency’s regulation of telemarketing 
activities and require coordination to 
ensure consistent and non-redundant 
federal enforcement in this area. Most 

notably, the FTC’s adoption of a 
nationwide do-not-call registry, the 
related Do-Not-Call Act, and finally our 
adoption of requirements that maximize 
consistency with those adopted by the 
FTC create an overlap in federal 
regulations governing major 
telemarketing activities. There are other 
overlapping regulations such as 
provisions governing abandoned calls, 
transmission of caller ID, and time-of-
day restrictions. We hereby direct 
Commission staff to negotiate with FTC 
staff a Memorandum of Understanding 
between the respective staffs to achieve 
an efficient and effective enforcement 
strategy that will promote compliance 
with federal telemarketing regulations. 

153. The FCC’s jurisdiction over 
telemarketing is significantly broader 
than the FTC’s. First, as noted above, 
the FTC does not have authority over 
telemarketing calls made by in-house 
employees of common carriers, banks, 
credit unions, savings and loans, 
insurance companies, and airlines. In 
addition, the FTC’s telemarketing rules 
pertain only to interstate transmissions. 
In contrast, the FCC’s telemarketing 
rules apply without exception to any 
entity engaged in any of the 
telemarketing activities targeted by the 
TCPA and the Commission’s related 
rules, including those that involve 
purely intrastate activities. 47 U.S.C. 
152(b). Given the substantial gaps in the 
FTC’s authority over the full range of 
telemarketing activities, we contemplate 
that our enforcement staff will focus 
particularly on those activities and 
entities that fall outside the FTC’s 
reach—airlines, banks, credit unions, 
savings and loans, insurance companies, 
and common carriers, as well as 
intrastate transmissions by any entity. 

154. Nevertheless, we do not 
contemplate Commission enforcement 
that targets only those activities, 
entities, or transmissions that are 
outside the FTC’s jurisdiction. The 
TCPA creates a statutory expectation for 
FCC enforcement in the telemarketing 
area. See 47 U.S.C. 227(f)(3), (7). 
Moreover, the TCPA’s detailed 
standards pertaining to do-not-call 
matters evince Congressional intent that 
the FCC assume a prominent role in 
federal regulation of this aspect of 
telemarketing, a mandate that is not 
altered by the Do-Not-Call Act. 
Accordingly, even with the FTC’s new 
do-not-call regulations, including its 
administration of a national do-not-call 
registry, we emphasize that the 
Commission must stand ready to 
enforce each of our telemarketing rules 
in appropriate cases. For reasons of 
efficiency and fairness, our staff will 
work closely with the FTC to avoid 

unnecessarily duplicative enforcement 
actions. 

155. In determining enforcement 
priorities under the new telemarketing 
rules, we contemplate that the 
Enforcement Bureau will continue its 
policy of reviewing FCC and FTC 
consumer complaint data and conferring 
with appropriate state and federal 
agencies to detect both egregious 
violations and patterns of violations, 
and will act accordingly. The 
Enforcement Bureau has in place 
effective procedures to review aggregate 
complaint information to determine the 
general areas that merit enforcement 
actions, and to identify both particular 
violators and the individual consumers 
who may be able to assist the staff in 
pursuing enforcement actions against 
such violators. Enforcement action 
could include, for example, forfeiture 
proceedings under section 503(b),4 
cease and desist proceedings under 
section 312(c), injunctions under 
section 401, and revocation of common 
carrier section 214 operating authority.

Other Issues 

Access to TCPA Inquiries and 
Complaints 

156. The Commission stated that the 
2002 Notice was ‘‘prompted, in part, by 
the increasing number and variety of 
inquiries and complaints involving our 
rules on telemarketing and unsolicited 
fax advertisements.’’ A few commenters 
maintain that the Commission should 
not consider final rules until parties 
have had an opportunity to analyze the 
consumer complaints referenced in the 
2002 Notice. Other commenters contend 
that the number of complaints received 
by the Commission does not necessarily 
demonstrate a problem that demands 
government intervention. The ATA filed 
a Freedom of Information Act (FOIA) 
request with the Commission on 
October 16, 2002, seeking access to the 
TCPA-related informal complaints. The 
FOIA generally provides that any person 
has a right to obtain access to federal 
agency records, subject to enumerated 
exemptions from disclosure. The FOIA 
requirements do not apply to records 
that contain ‘‘personnel and medical 
files and similar files the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy.’’ See 5 U.S.C. 552(b)(6). Many 
of the complaints sought by the ATA 
contain personal private information. In 
addition, the complaints are part of a 
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5 The RFA, see 5 U.S.C. 601–612, has been 
amended by the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA), Public 
Law 104–121, Title II, 110 Stat. 857 (1996).

system of records subject to the Privacy 
Act. 5 U.S.C. 552(a); 47 CFR 0.551 et 
seq. For these reasons, the Commission 
agreed to release the complaints on a 
rolling basis only after personal 
information was redacted. In response 
to ATA’s FOIA request, the Commission 
has thus far provided approximately 
2,420 redacted complaints. 

157. We agree with commenters that 
the increasing number of inquiries and 
complaints about telemarketing 
practices should not form the basis 
upon which we revise or adopt new 
rules under the TCPA. Rather, such 
information can be considered in 
determining whether to seek comment 
on the effectiveness of any of its rules. 
Other considerations included: the 
Commission’s own enforcement 
experience; the amount of time that had 
passed since the Commission undertook 
a broad review of the TCPA rules, 
during which time telemarketing 
practices have changed significantly; 
and the actions by the FTC to consider 
changes to its telemarketing rules, 
including the establishment of a 
national do-not-call registry. We note 
that, even in the absence of any such 
complaints, the Commission is required 
by the Do-Not-Call Act to complete the 
TCPA rulemaking commenced last year. 
We disagree with commenters who 
suggest that parties must have access to 
all of the complaints referenced in the 
NPRM in order to be able to have a 
meaningful opportunity to participate in 
this proceeding. It is not the existence 
of the complaints, or the number of 
complaints, that led the Commission to 
institute this proceeding to consider 
revision of its TCPA rules. Rather, our 
TCPA rules have been in place for more 
than ten years. We opened this 
proceeding to determine ‘‘whether the 
Commission’s rules need to be revised 
in order to more effectively carry out 
Congress’s directives in the TCPA.’’ 
2002 Notice, 17 FCC Rcd at 17461, para. 
1. In any event, since September 2002, 
consumers, industry, and state 
governments have filed over 6,000 
comments in this proceeding, during 
which time the Commission extended 
the comment periods twice and released 
an FNPRM in order to ensure that 
parties had ample opportunity to 
comment on possible FCC action. The 
substantial record compiled in this 
proceeding, along with the 
Commission’s own enforcement 
experience, provides the basis for the 
actions we take here today. 

Reports to Congress 
158. The Do-Not-Call Act requires the 

Commission to transmit reports to 
Congress within 45 days after the 

promulgation of final rules in this 
proceeding, and annually thereafter. By 
this Order, the Commission delegates its 
authority to the Chief, Consumer & 
Governmental Affairs Bureau, to issue 
all such reports. 

Procedural Issues 

Final Regulatory Flexibility Analysis
159. As required by the Regulatory 

Flexibility Act of 1980, as amended 
(RFA), 5 U.S.C. 603,5 an Initial 
Regulatory Flexibility Analysis (IRFA) 
was incorporated in the 2002 Notice 
released by the Commission on 
September 18, 2002. The Commission 
sought written public comments on the 
proposals contained in the 2002 Notice, 
including comments on the IRFA. On 
March 25, 2003, the Commission 
released the FNPRM, seeking comments 
on the requirements contained in the 
Do-Not-Call Act which was signed into 
law on March 11, 2003. None of the 
comments filed in this proceeding were 
specifically identified as comments 
addressing the IRFA; however, 
comments that address the impact of the 
proposed rules and policies on small 
entities are discussed below. This 
present Final Regulatory Flexibility 
Analysis (FRFA) conforms to the RFA. 
See 5 U.S.C. 604.

A. Need for, and Objectives of, the 
Order 

160. Since 1992, when the 
Commission adopted rules pursuant to 
the TCPA, telemarketing practices have 
changed significantly. New technologies 
have emerged that allow telemarketers 
to better target potential customers and 
make marketing using telephones and 
facsimile machines more cost-effective. 
At the same time, these new 
telemarketing techniques have 
heightened public concern about the 
effect telemarketing has on consumer 
privacy. A growing number of states 
have passed, or are considering, 
legislation to establish statewide do-not-
call lists, and the FTC has decided to 
establish a national do-not-call registry. 
Congress provided in the TCPA that 
‘‘individuals’ privacy rights, public 
safety interests, and commercial 
freedoms of speech and trade must be 
balanced in a way that protects the 
privacy of individuals and permits 
legitimate telemarketing practices.’’ See 
TCPA, Section 2(9), reprinted in 7 FCC 
Rcd 2736 at 2744. 

161. The 2002 Notice sought 
comments on whether to revise or 

clarify Commission rules governing 
unwanted telephone solicitations, the 
use of automatic telephone dialing 
systems, prerecorded or artificial voice 
messages, telephone facsimile 
machines, the effectiveness of company-
specific do-not-call lists, and the 
appropriateness of establishing a 
national do-not-call list. In addition, in 
the IRFA, the Commission sought 
comments on the effect the proposed 
policies and rules would have on small 
business entities. 

162. In this Order the Commission 
revises the current TCPA rules and 
adopts new rules to provide consumers 
with additional options for avoiding 
unwanted telephone solicitations. We 
establish a national do-not-call registry 
for consumers who wish to avoid most 
unwanted telemarketing calls. This 
national do-not-call registry will 
supplement the current company-
specific do-not-call rules, which will 
continue to permit consumers to request 
that particular companies not call them. 
The Commission also adopts a new 
provision to permit consumers 
registered with the national do-not-call 
list to provide permission to call to 
specific companies by an express 
written agreement. The TCPA rules 
exempt from the ‘‘do-not-call’’ 
requirements nonprofit organizations 
and companies with whom consumers 
have an established business 
relationship. The definition of 
‘‘established business relationship’’ has 
been amended so that it is limited to 18 
months from any purchase or financial 
transaction with the company and to 
three months from any inquiry or 
application from the consumer. Any 
company that is asked by a consumer, 
including an existing customer, not to 
call again must honor that request for 
five years. We retain the current calling 
time restrictions of 8 a.m. until 9 p.m. 

163. To address the use of predictive 
dialers, we have determined that a 
telemarketer must abandon no more 
than three percent of calls answered by 
a person, must deliver a prerecorded 
identification message when 
abandoning a call, and must allow the 
telephone to ring for 15 seconds or four 
rings before disconnecting an 
unanswered call. The new rules also 
require all companies conducting 
telemarketing to transmit caller 
identification information when 
available, and they prohibit companies 
from blocking such information. The 
Commission has revised its earlier 
determination that an established 
business relationship constitutes 
express invitation or permission to 
receive an unsolicited facsimile 
advertisement. We find that the 
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permission to send fax ads must be in 
writing, include the recipient’s 
signature, and clearly indicate the 
recipient’s consent to receive such ads. 
In addition, we have clarified when fax 
broadcasters are liable for the 
transmission of unlawful fax 
advertisements. 

164. We believe the rules the 
Commission adopts in the Order strike 
an appropriate balance between 
maximizing consumer privacy 
protections and avoiding imposing 
undue burdens on telemarketers. In 
addition, the Commission must comply 
with the Do-Not-Call Act, which 
requires the Commission to file an 
annual report to the House Committee 
on Energy and Commerce and the 
Senate Committee on Commerce, 
Science and Transportation. This report 
is to include: (1) An analysis of the 
effectiveness of the registry; (2) the 
number of consumers included on the 
registry; (3) the number of persons 
accessing the registry and the fees 
collected for such access; (4) a 
description of coordination with state 
do-not-call registries; and, lastly, (5) a 
description of coordination of the 
registry with the Commission’s 
enforcement efforts. 

B. Summary of Significant Issues Raised 
by Public Comments in Response to the 
IRFA 

165. There were no comments filed in 
direct response to the IRFA. Some 
commenters, however, raised issues and 
questions about the impact the proposed 
rules and policies would have on small 
entities. Telemarketers maintained that 
‘‘telemarketing is used to introduce 
consumers to novel and competitive 
products and services,’’ often offered by 
small businesses. Some commenters 
insisted that business-to-business 
telemarketing is essential for small 
businesses. They indicated that they 
rely on fax broadcasting as a cost-
effective form of advertising. On the 
other hand, other small businesses have 
requested that the Commission allow 
their telephone numbers to be included 
on any national do-not-call list and 
urged the Commission to adopt rules 
protecting them from unsolicited faxes. 
The rules adopted herein reflect not 
only the difficult balancing of 
individuals’ privacy rights against the 
protections afforded commercial speech, 
but the difficult balancing of the 
interests of small businesses that rely on 
telemarketing against those that are 
harmed by unwanted telephone calls 
and facsimile transmissions. The 
amended rules should reduce burdens 
on both consumers and businesses, 
including small businesses.

166. National Do-Not-Call List. As 
discussed more extensively in the 
Order, some commenters opposed the 
adoption of a national do-not-call 
registry, stating that company-specific 
do-not-call lists adequately protect 
consumer privacy. Other commenters 
supported the establishment of a 
national do-not-call registry, arguing 
that ‘‘further regulation is needed 
because the current system does little or 
nothing to protect privacy in the home.’’ 
See Privacy Rights Clearinghouse 
(Privacy Rights) at 2. National 
Federation of Independent Business 
(NFIB) ‘‘believes that significant 
burdens are being placed upon 
businesses of all sizes in order to 
comply with the regulations * * *, but 
that small businesses bear the brunt of 
those burdens.’’ NFIB Comments at 1. 
NFIB suggested that women, minorities 
and small businesses will be affected 
disproportionately by any new 
restrictions. And, some commenters 
maintained that businesses, including 
small businesses, will suffer a reduction 
in telemarketing sales as a result of the 
establishment of a national do-not-call 
list. Small Business Survival Committee 
(SBSC), while opposed to a national do-
not-call list, nevertheless offered a 
recommendation that would make such 
a list less onerous for small businesses. 
SBSC suggested exempting local calls 
that might result in a face-to-face 
transaction from the do-not-call list 
requirements. National Association of 
Insurance & Financial Advisors also 
encouraged exempting calls which 
result in face-to-face meetings and 
recommended an exemption for those 
businesses that make a de minimis 
number of calls. 

167. The Commission received 
comments arguing that a national do-
not-call list ‘‘would be cumbersome’’ 
and too expensive for small businesses 
to use. Direct Selling Association 
specifically indicated that a national do-
not-call list would increase businesses’ 
start-up costs if they were required to 
purchase the list. In addition, Mortgage 
Bankers Association of America (MBA) 
maintained that many small lenders use 
referrals from existing customers, not 
large lists, to attract new business. Such 
referrals, MBA suggested, will be 
difficult to scrub against a national do-
not-call list. Some commenters 
suggested that an option to help reduce 
the cost of a national do-not-call list for 
small businesses would be to offer 
smaller pieces of the list to small 
businesses. 

168. Yellow Pages Integrated Media 
Association urged the Commission to 
continue to exempt business-to-business 
calls from a national do-not-call list, 

because small businesses benefit 
tremendously by advertising in yellow 
pages and on-line. However, other 
commenters requested that small 
businesses be allowed to include their 
telephone numbers on the national do-
not-call list. One small business 
commenter stated that ’’* * * 
telemarketing * * * interferes with 
business operations, especially small 
business operations * * *.’’ 
Mathemaesthetics, Inc. 
(Mathemaesthetics) Comments at 6. 
Another commenter argued that ‘‘people 
that work from home * * * should not 
have to be bothered with telemarketing 
calls that would impact their job 
performance and potentially their 
ability to make a living.’’ David T. 
Piekarski Comments (Docket No. 03–62) 
at 1–2. Finally, some have assured the 
Commission that a national do-not-call 
list would be manageable and feasible to 
maintain. NCS Pearson, Inc. (NCS), for 
example, maintained that even 
extremely small telemarketers could 
gain access to the do-not-call list at a 
reasonable cost using the Internet. 

169. Web site or Toll-Free Number to 
Access Company-Specific Lists and to 
Confirm Requests. The Commission 
sought comment on whether to consider 
any modifications that would allow 
consumers greater flexibility to register 
on company-specific do-not-call lists. 
We specifically asked whether 
companies should be required to 
provide a toll-free number and/or Web 
site that consumers can access to 
register their names on do-not-call lists. 
Some commenters argued that it would 
be costly if small, local businesses were 
required to design and maintain Web 
sites or provide toll-free numbers for 
consumers to make do-not-call requests. 
In addition, they maintained that 
businesses should not be required to 
confirm registration of a consumer’s 
name on a company’s do-not-call list. 
Confirmations by mail, they stated, 
would be expensive for a business and 
probably perceived by the consumer as 
‘‘junk mail.’’ 

170. Established Business 
Relationship. One issue raised by 
commenters as particularly burdensome 
for small business was monitoring 
existing business relationships and do-
not-call requests. NFIB stated that 
members have found requests by 
existing customers to cease contacting 
them ‘‘unwieldy and difficult * * * to 
translate as a business practice.’’ NFIB 
Comments at 2. ‘‘An individual who 
continues to interact with a [sic] these 
small businesses following a ‘do not 
contact’ request does not sever the 
business relationship de facto * * *’’. 
NFIB Comments at 2. According to
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NFIB, it should be the right of the 
business to continue to call that 
customer. They argued that it should be 
the responsibility of the customer to 
terminate the relationship with that 
business affirmatively. 

171. National Automobile Dealers 
Association (NADA) indicated that there 
has been no significant change that 
would warrant a revision of the 
established business relationship 
exemption. In fact, NADA stated that 
‘‘narrowing the exemption would 
unnecessarily deprive small businesses 
of a cost-effective marketing 
opportunity.’’ NADA Comments at 2. 
According to NADA, small businesses 
must maximize their marketing 
resources and the best way to do so is 
to direct their marketing efforts toward 
their existing customers. 

172. While no commenter specifically 
addressed the effect of time limits on 
small businesses, several entities 
discussed time limits for the established 
business relationship rule in general. 
DMA indicated the difficulty in 
establishing a ‘‘clock’’ that ‘‘will apply 
across all the industries that use the 
phone to relate to their customers.’’ 
DMA Comments at 20. DMA continued 
by stating ‘‘[d]ifferent business models 
require different periods of time.’’ DMA 
Comments at 20. This concept was 
supported by Nextel, ‘‘the FTC’s 
eighteen-month limit on its EBR rule 
would be inappropriate for the 
telecommunications industry’’ and 
would ‘‘dramatically increase 
administrative burdens and costs for all 
businesses as they would be forced to 
monitor and record every customer 
inquiry and purchasing pattern to 
ensure compliance with the FCC’s 
rules.’’ Nextel Reply Comments 12–13. 

173. Unsolicited Facsimile 
Advertising and ‘‘War Dialing’’. Privacy 
Rights commented that the practice of 
dialing large blocks of numbers to 
identify facsimile lines, i.e., ‘‘war 
dialing,’’ should be prohibited, 
especially because such calls cannot be 
characterized as telemarketing. It argued 
that ‘‘this practice is particularly 
troubling for small business owners who 
often work out of home offices’’ because 
it deprives the small business owner of 
the use of the equipment, creates an 
annoyance and interrupts business calls. 
Privacy Rights Comments at 4–5. 

174. NFIB advocated on behalf of its 
small business members that ‘‘the 
ability to fax information to their 
established customers is an essential 
commercial tool.’’ NFIB Comments at 3–
4. Any customer who provides contact 
information when patronizing a 
business is providing express 
permission to be contacted by that 

business, including via facsimile 
advertising. In addition, NFIB indicated 
that businesses engaged in facsimile 
advertising should not be required to 
identify themselves, and that customers 
should be required to notify the 
business that they do not wish to 
receive such faxes. NADA agreed that 
the Commission should ‘‘preserve its 
determination that a prior business 
relationship between a fax sender and 
recipient establishes the requisite 
consent to receive fax advertisements.’’ 
NADA Comments at 2. According to 
NADA, changing these rules would 
deprive small businesses of a marketing 
tool upon which they have come to rely. 

175. Other commenters disagreed, 
explaining that numerous small 
businesses are burdened by the 
intrusion of ringing telephones and fax 
machines, the receipt of advertisements 
in which they are not interested, the 
depletion of toner and paper, and the 
time spent dealing with these unwanted 
faxes. A few home-based businesses and 
other companies maintain that facsimile 
advertisements interfere with the receipt 
of faxes connected to their own 
business, and that the time spent 
collecting and sorting these faxes 
increases their labor costs. In fact, NFIB 
has received complaints from its own 
members ‘‘who * * * failed to realize 
that their membership entitles them to 
the receipt of such information via fax.’’ 
NFIB Comments at 2 (emphasis added).

176. Caller ID Requirements. In 
response to the Commission’s proposal 
to require telemarketers to transmit 
caller ID or prohibit the blocking of such 
information, NYSCPB favored 
prohibiting the intentional blocking of 
caller ID information, but acknowledged 
that requiring the transmission of caller 
ID may be inappropriate for smaller 
firms. NYSCPB stated that ‘‘[w]hile 
mandatory transmission of caller ID 
information would undoubtedly 
facilitate do-not-call enforcement * * * 
we would not want to impose onerous 
burdens on smaller, less technically 
sophisticated firms * * *.’’ NYSCPB-
Other Than National DNC List 
Comments at 9. In addition, NYSCPB 
suggested that smaller businesses that 
lack the capability to transmit caller ID 
be exempt from providing caller ID 
information until the business installs 
new equipment with caller ID 
capabilities. 

C. Description and Estimate of the 
Number of Small Entities to Which the 
Rules Will Apply 

177. The RFA directs agencies to 
provide a description of, and where 
feasible, an estimate of the number of 
small entities that may be affected by 

the rules adopted herein. The RFA 
generally defines the term ‘‘small 
entity’’ as having the same meaning as 
the terms ‘‘small business,’’ ‘‘small 
organization,’’ and ‘‘small governmental 
jurisdiction.’’ 5 U.S.C. 601(6). In 
addition, the term ‘‘small business’’ has 
the same meaning as the term ‘‘small 
business concern’’ under the Small 
Business Act. 5 U.S.C. 601(3) 
(incorporating by reference the 
definition of ‘‘small-business concern’’ 
in the Small Business Act, 15 U.S.C. 
632). Under the Small Business Act, a 
‘‘small business concern’’ is one that: (1) 
Is independently owned and operated; 
(2) is not dominant in its field of 
operation; and (3) satisfies any 
additional criteria established by the 
Small Business Administration (SBA). 
15 U.S.C. 632. 

178. The Commission’s rules on 
telephone solicitation and the use of 
autodialers, artificial or prerecorded 
messages and telephone facsimile 
machines apply to a wide range of 
entities, including all entities that use 
the telephone or facsimile machine to 
advertise. 47 CFR 64.1200. That is, our 
action affects the myriad of businesses 
throughout the nation that use 
telemarketing to advertise. For instance, 
funeral homes, mortgage brokers, 
automobile dealers, newspapers and 
telecommunications companies could 
all be affected. Thus, we expect that the 
rules adopted in this proceeding could 
have a significant economic impact on 
a substantial number of small entities. 

179. Nationwide, there are a total of 
22.4 million small businesses, according 
to SBA data. And, as of 1992, 
nationwide there were approximately 
275,801 small organizations [not-for-
profit]. 

180. Again, we note that our action 
affects an exhaustive list of business 
types and varieties. We will mention 
with particularity the intermediary 
groups that engage in this activity. SBA 
has determined that ‘‘telemarketing 
bureaus’’ with $6 million or less in 
annual receipts qualify as small 
businesses. See 13 CFR 121.201, NAICS 
code 561422. For 1997, there were 1,727 
firms in the ‘‘telemarketing bureau’’ 
category, total, which operated for the 
entire year. Of this total, 1,536 reported 
annual receipts of less than $5 million, 
and an additional 77 reported receipts 
of $5 million to $9,999,999. Therefore, 
the majority of such firms can be 
considered to be small businesses. 

D. Description of Projected Reporting, 
Recordkeeping, and Other Compliance 
Requirements for Small Entities 

181. The rules contained herein 
require significant recordkeeping 
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requirements on the part of businesses, 
including small business entities. First, 
while the national do-not-call list will 
be developed and maintained by the 
FTC, all businesses that engage in 
telemarketing will be responsible for 
obtaining the list of telephone numbers 
on the national do-not-call list and 
scrubbing their calling lists to avoid 
calling those numbers. They must also 
continue to be responsible for 
maintaining their own company-specific 
do-not-call lists; however, this is not a 
new requirement, but a continuation of 
the Commission’s existing rules. The 
Commission has reduced the period of 
time that businesses must retain 
company-specific do-not-call requests 
from 10 years to five years. In addition, 
for those businesses, including small 
businesses, that wish to call consumers 
under the ‘‘established business 
relationship’’ exemption, they must 
continue to maintain customer lists in 
the normal course of business. Because 
of the time limits associated with this 
rule, businesses will need to monitor 
and record consumer contacts to assure 
that they are complying with the 18-
month and three-month provisions in 
the rule. Businesses that want to call 
consumers with whom they have no 
relationship, but who are listed on the 
national do-not-call list, must obtain a 
consumer’s express permission to call. 
This permission must be evidenced by 
a signed, written agreement. 

182. Second, all businesses that use 
autodialers, including predictive 
dialers, to sell goods or services, will be 
required to maintain records 
documenting compliance with the call 
abandonment rules. Such records 
should demonstrate the telemarketers’ 
compliance with a call abandonment 
rate of no less than three percent 
measured over a 30-day period, with the 
two-second-transfer rule, and with the 
ring duration requirement. 

183. Third, with the exception of tax-
exempt nonprofit organizations, all 
businesses that engage in telemarketing 
will be required to transmit caller ID 
information.

184. Fourth, businesses that advertise 
by fax will be required to maintain 
records demonstrating that recipients 
have provided express permission to 
send fax advertisements. Such 
permission must be given in writing, 
and businesses must document that they 
have obtained the required permission. 

E. Steps Taken To Minimize the 
Significant Economic Impact on Small 
Entities, and Significant Alternatives 
Considered 

185. The RFA requires an agency to 
describe any significant alternatives that 

it has considered in developing its 
approach, which may include the 
following four alternatives (among 
others): ‘‘(1) The establishment of 
differing compliance or reporting 
requirements or timetables that take into 
account the resources available to small 
entities; (2) the clarification, 
consolidation, or simplification of 
compliance or reporting requirements 
under the rule for such small entities; 
(3) the use of performance rather than 
design standards; and (4) an exemption 
from coverage of the rule, or any part 
thereof, for such small entities.’’ 5 
U.S.C. 603(c)(1) through (c)(4). 

186. There were five specific areas in 
which the Commission considered 
alternatives for small businesses. These 
areas were: (1) Establishing a National 
Do-Not-Call List ((a) providing a portion 
of the national do-not-call list (five area 
codes) for free, (b) providing businesses 
with 30 days to process do-not-call 
requests, and (c) reducing the do-not-
call record retention rate from 10 years 
to five years); (2) maintaining the 
current established business rule 
exemption and adopting the FTC’s time 
limits of 18 months and three months; 
(3) establishing a call abandonment rate 
of three percent, rather than zero 
percent, and measuring the rate over a 
30-day period, rather than on a per day 
basis; (4) continuing to prohibit 
facsimile advertising to residential and 
business numbers; and (5) declining to 
require businesses to maintain a Web 
site or toll-free number for do-not-call 
requests or confirmation of such 
requests by consumers. Small 
businesses presented arguments on both 
sides of each of these issues. 

187. National Do-Not-Call List. This 
Order establishes a national do-not-call 
list for those residential telephone 
subscribers who wish to avoid most 
unwanted telephone solicitations. 
Although many businesses, including 
small businesses, objected to a national 
do-not-call registry, the Commission 
determined that a national do-not-call 
list was necessary to carry out the 
directives in the TCPA. We agreed with 
those commenters who maintained that 
the company-specific approach to 
concerns about unwanted telephone 
solicitations does not alone adequately 
protect individuals’ privacy interests. 
We declined to exempt local 
solicitations and small businesses from 
the national do-not-call list. Given the 
numerous entities that solicit by 
telephone, and the technological tools 
that allow even small entities to make 
a significant number of solicitation 
calls, we believe that to do so would 
undermine the effectiveness of the 
national do-not-call rules in protecting 

consumer privacy. In addition, we 
declined to permit businesses to register 
their numbers on the national do-not-
call registry, despite the requests of 
numerous small business owners to do 
so. The TCPA expressly contemplates 
that a national do-not-call database 
includes residential telephone 
subscribers’ numbers. Although 
business numbers will not be included 
in the national do-not-call database, a 
business could nevertheless request that 
its number be added to a company’s do-
not-call list. 

188. The Commission considered the 
costs to small businesses of purchasing 
the national do-not-call list. In an 
attempt to minimize the cost for small 
businesses, we have considered an 
alternative and determined that 
businesses will be allowed to obtain up 
to five area codes free of charge. Since 
many small businesses telemarket 
within a local area, providing five area 
codes at no cost should help to reduce 
or eliminate the costs of purchasing the 
national registry for small businesses. 
Furthermore, as suggested by NCS, 
small businesses should be able to gain 
access to the national list in an efficient, 
cost-effective manner via the Internet. 

189. As discussed extensively in the 
Order, many businesses, including 
small business entities, requested 
specific exemptions from the 
requirements of a national do-not-call 
list. In order to minimize potential 
confusion for both consumers and 
businesses alike, we declined to create 
specific exemptions for small 
businesses. We believe the exemptions 
adopted for calls made to consumers 
with whom a seller has an established 
business relationship and those that 
have provided express agreement to be 
called provide businesses with a 
reasonable opportunity to conduct their 
business while protecting consumer 
privacy interests. 

190. The Commission also considered 
modifying for small businesses the time 
frames for (1) processing consumers’ do-
not-call requests; (2) retaining consumer 
do-not-call records; and (3) scrubbing 
calling lists against the national do-not-
call registry. In doing so, we recognized 
the limitations on small businesses of 
processing requests in a timely manner. 
Therefore, we determined to require that 
both large and small businesses must 
honor do-not-call requests within 30 
days from the date such a request is 
made, instead of requiring that 
businesses honor requests in less time. 
Although some commenters suggested 
periods of up to 60 to 90 days to process 
do-not-call requests, we determined that 
such an inconsistency in the rules 
would lead to confusion for consumers. 
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Consumers might not easily recognize 
that the telemarketer calling represented 
a small business and that they must 
then allow a longer period of time for 
their do-not-call requests to be 
processed. 

191. The Commission also determined 
to reduce the retention period of do-not-
call records from 10 years to five years. 
This modification should benefit 
businesses that are concerned about 
telephone numbers that change hands 
over time. They argue that a shorter 
retention requirement will result in do-
not-call lists that more accurately reflect 
those consumers who have requested 
not to be called. Finally, we considered 
allowing small businesses additional 
time to scrub their customer call lists 
against the national do-not-call 
database. The FTC’s rules require 
telemarketers to scrub their lists every 
90 days. For the sake of consistency, 
and to avoid confusion on the part of 
consumers and businesses, the 
Commission determined to require all 
businesses to access the national 
registry and scrub their calling lists of 
numbers in the registry every 90 days. 

192. Established Business 
Relationship. We have modified the 
current definition of ‘‘established 
business relationship’’ so that it is 
limited in duration to 18 months from 
any purchase or transaction and three 
months from any inquiry or application. 
The revised definition is consistent with 
the definition adopted by the FTC. We 
concluded that regulating the duration 
of an established business relationship 
is necessary to minimize confusion and 
frustration for consumers who receive 
calls from companies they have not 
contacted or patronized for many years. 
There was little consensus among 
industry members about how long an 
established business relationship should 
last following a transaction between the 
consumer and seller. We believe the 18-
month timeframe strikes an appropriate 
balance between industry practices and 
consumer privacy interests. Although 
businesses, including small businesses 
must monitor the length of relationships 
with their customers to determine 
whether they can lawfully call a 
customer, we believe that a rule 
consistent with the FTC’s will benefit 
businesses by creating one uniform 
standard with which businesses must 
comply.

193. Call Abandonment. In the 2002 
Notice, the Commission requested 
information on the use of predictive 
dialers and the harms that result when 
predictive dialers abandon calls. In 
response, some small businesses urged 
the Commission to adopt a maximum 
rate of zero on abandoned calls. They 

described their frustration over hang-up 
calls that interrupt their work and with 
answering the phone ‘‘only to find 
complete silence on the other end.’’ 
Mathemaesthetics Comments at 6. Most 
industry members encouraged the 
Commission to adopt an abandonment 
rate of no less than five percent, 
claiming that this rate ‘‘minimizes 
abandoned calls, while still allowing for 
the substantial benefits achieved by 
predictive dialers.’’ WorldCom Reply at 
18–19. The Commission has determined 
that a three percent maximum rate on 
abandoned calls balances the interests 
of businesses that derive economic 
benefits from predictive dialers and 
consumers who find intrusive those 
calls delivered by predictive dialers. We 
believe that this alternative, a rate of 
three percent, will also benefit small 
businesses that are affected by 
interruptions from hang-ups and ‘‘dead 
air’’ calls. 

194. The three percent rate will be 
measured over a 30-day period, rather 
than on a per day basis. Industry 
members maintained that a per day 
measurement would not account for 
short-term fluctuations in marketing 
campaigns and may be overly 
burdensome to smaller telemarketers. 
We believe that measuring the three 
percent rate over a longer period of time 
will still reduce the overall number of 
abandoned calls, yet permit 
telemarketers to manage individual 
calling campaigns effectively. It will 
also permit telemarketers to more easily 
comply with the recordkeeping 
requirements associated with the use of 
predictive dialers. 

195. Unsolicited Facsimile 
Advertising. The record reveals that 
facsimile advertising can both benefit 
and harm small businesses with limited 
resources. The small businesses and 
organizations that rely upon faxing as a 
cost-effective way to advertise insist that 
the Commission allow facsimile 
advertising to continue. Other small 
businesses contend that facsimile 
advertising interferes with their daily 
operations, increases labor costs, and 
wastes resources such as paper and 
toner. The Commission has reversed its 
prior conclusion that an established 
business relationship provides 
companies with the necessary express 
permission to send faxes to their 
customers. Under the amended rules, a 
business may advertise by fax with the 
prior express permission of the fax 
recipient, which must be in writing. 
Businesses may obtain such written 
permission through direct mail, Web 
sites, or during interaction with 
customers in their stores. This 
alternative will benefit those small 

businesses, which are inundated with 
unwanted fax advertisements. 

196. Web site or Toll-Free Number to 
Access Company-Specific Lists and to 
Confirm Requests. Lastly, the 
Commission has determined not to 
require businesses to provide a Web site 
or toll-free number for consumers to 
request placement on company-specific 
do-not-call lists or to respond 
affirmatively to do-not-call requests or 
otherwise provide some means of 
confirmation that consumers have been 
added to a company’s do-not-call list. 
Several commenters indicated that such 
requirements would be costly to small 
businesses. Although we believe these 
measures would improve the ability of 
consumers to register do-not-call 
requests, we agree that such 
requirements would be potentially 
costly to businesses, particularly small 
businesses. Instead, we believe that the 
national do-not-call registry will 
provide consumers with a viable 
alternative if they are concerned that 
their company-specific do-not-call 
requests are not being honored. In 
addition, consumers may pursue a 
private right of action if there is a 
violation of the do-not-call rules. This 
alternative should reduce, for small 
businesses who engage in telemarketing, 
both the potential cost and resource 
burdens of maintaining company-
specific lists. 

197. Report to Congress: The 
Commission will send a copy of the 
Order, including this FRFA, in a report 
to be sent to Congress pursuant to the 
Congressional Review Act, 5 U.S.C. 
801(a)(1)(A). In addition, the 
Commission will send a copy of the 
Order, including this FRFA, to the Chief 
Counsel for Advocacy of the SBA. A 
copy of the Order and FRFA (or 
summaries thereof) will also be 
published in the Federal Register. 

Ordering Clauses 
198. Accordingly, pursuant to the 

authority contained in Sections 1–4, 
222, 227, and 303(r) of the 
Communications Act of 1934, as 
amended; 47 U.S.C. 151–154, 222 and 
227; and 47 CFR 64.1200 of the 
Commission’s rules, and the Do-Not-
Call Implementation Act, Public Law 
108–10, 117 Stat. 557, the Report and 
Order in CG Docket No. 02–278 IS 
ADOPTED, and Parts 64 and 68 of the 
Commission’s rules, 47 CFR Parts 
64.1200, 64.1601, and 68.318, are 
amended as set forth in the attached 
Rule Changes. Effective August 25, 
2003, except for 47 CFR 64.1200(c)(2), 
which contains the national do-not-call 
rules, which will go into effect on 
October 1, 2003; 47 CFR 64.1200(a)(5) 
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and (6) which contain the call 
abandonment rules, which will go into 
effect on October 1, 2003; 47 CFR 
64.1601(e), which contains the caller ID 
rules, which will go into effect on 
January 29, 2004; and §§64.1200(a)(3)(i), 
(d)(1), (d)(3), (d)(6), (f)(3) and (g)(1), 
which contain information collection 
requirements under the Paperwork 
Reduction Act (PRA) that have not been 
approved by the Office of Management 
and Budget (OMB). The Commission 
will publish a document in the Federal 
Register announcing the effective date 
for those sections. 

199. The comments addressing the 
applicability of the informal complaint 
rules to telemarketers ARE 
INCORPORATED into CI Docket 02–32. 

200. The Commission’s Consumer & 
Governmental Affairs Bureau shall have 
authority to issue any reports to 
Congress as required by the Do-Not-Call 
Implementation Act.

201. The Commission’s Consumer & 
Governmental Affairs Bureau, Reference 
Information Center, SHALL SEND a 
copy of this Report and Order, including 
the Final Regulatory Flexibility 
Analysis, to the Chief Counsel for 
Advocacy of the Small Business 
Administration.

List of Subjects in 47 CFR Parts 64 and 
68 

Telephone.
Federal Communications Commission. 
William F. Caton, 
Deputy Secretary.

Final Rules

■ For the reasons discussed in the 
preamble, the Federal Communications 
Commission amends parts 64 and 68 of 
the Code of Federal Regulations as 
follows:

PART 64—MISCELLANEOUS RULES 
RELATING TO COMMON CARRIERS

■ 1. The authority citation for part 64 
continues to read:

Authority: 47 U.S.C. 154, 254(k); secs. 
403(b)(2)(B), (c), Public Law 104–104, 110 
Stat. 56. Interpret or apply 47 U.S.C. 201, 
218, 225, 226, 228, and 254(k) unless 
otherwise noted.

■ 2. Subpart L is amended by revising 
the subpart heading to read as follows:
* * * * *

Subpart L—Restrictions on 
Telemarketing and Telephone 
Solicitation

* * * * *
■ 3. Section 64.1200 is revised to read as 
follows:

§ 64.1200 Delivery restrictions. 
(a) No person or entity may: (1) 

Initiate any telephone call (other than a 
call made for emergency purposes or 
made with the prior express consent of 
the called party) using an automatic 
telephone dialing system or an artificial 
or prerecorded voice, 

(i) To any emergency telephone line, 
including any 911 line and any 
emergency line of a hospital, medical 
physician or service office, health care 
facility, poison control center, or fire 
protection or law enforcement agency; 

(ii) To the telephone line of any guest 
room or patient room of a hospital, 
health care facility, elderly home, or 
similar establishment; or 

(iii) To any telephone number 
assigned to a paging service, cellular 
telephone service, specialized mobile 
radio service, or other radio common 
carrier service, or any service for which 
the called party is charged for the call. 

(2) Initiate any telephone call to any 
residential line using an artificial or 
prerecorded voice to deliver a message 
without the prior express consent of the 
called party, unless the call, 

(i) Is made for emergency purposes, 
(ii) Is not made for a commercial 

purpose, 
(iii) Is made for a commercial purpose 

but does not include or introduce an 
unsolicited advertisement or constitute 
a telephone solicitation, 

(iv) Is made to any person with whom 
the caller has an established business 
relationship at the time the call is made, 
or 

(v) Is made by or on behalf of a tax-
exempt nonprofit organization. 

(3) Use a telephone facsimile 
machine, computer, or other device to 
send an unsolicited advertisement to a 
telephone facsimile machine, 

(i) For purposes of paragraph (a)(3) of 
this section, a facsimile advertisement is 
not ‘‘unsolicited’’ if the recipient has 
granted the sender prior express 
invitation or permission to deliver the 
advertisement, as evidenced by a 
signed, written statement that includes 
the facsimile number to which any 
advertisements may be sent and clearly 
indicates the recipient’s consent to 
receive such facsimile advertisements 
from the sender.

(ii) A facsimile broadcaster will be 
liable for violations of paragraph (a)(3) 
of this section if it demonstrates a high 
degree of involvement in, or actual 
notice of, the unlawful activity and fails 
to take steps to prevent such facsimile 
transmissions. 

(4) Use an automatic telephone 
dialing system in such a way that two 
or more telephone lines of a multi-line 
business are engaged simultaneously. 

(5) Disconnect an unanswered 
telemarketing call prior to at least 15 
seconds or four (4) rings. 

(6) Abandon more than three percent 
of all telemarketing calls that are 
answered live by a person, measured 
over a 30-day period. A call is 
‘‘abandoned’’ if it is not connected to a 
live sales representative within two (2) 
seconds of the called person’s 
completed greeting. Whenever a sales 
representative is not available to speak 
with the person answering the call, that 
person must receive, within two (2) 
seconds after the called person’s 
completed greeting, a prerecorded 
identification message that states only 
the name and telephone number of the 
business, entity, or individual on whose 
behalf the call was placed, and that the 
call was for ‘‘telemarketing purposes.’’ 
The telephone number so provided 
must permit any individual to make a 
do-not-call request during regular 
business hours for the duration of the 
telemarketing campaign. The telephone 
number may not be a 900 number or any 
other number for which charges exceed 
local or long distance transmission 
charges. The seller or telemarketer must 
maintain records establishing 
compliance with paragraph (a)(6) of this 
section. 

(i) A call for telemarketing purposes 
that delivers an artificial or prerecorded 
voice message to a residential telephone 
line that is assigned to a person who 
either has granted prior express consent 
for the call to be made or has an 
established business relationship with 
the caller shall not be considered an 
abandoned call if the message begins 
within two (2) seconds of the called 
person’s completed greeting. 

(ii) Calls made by or on behalf of tax-
exempt nonprofit organizations are not 
covered by paragraph (a)(6) of this 
section. 

(7) Use any technology to dial any 
telephone number for the purpose of 
determining whether the line is a 
facsimile or voice line. 

(b) All artificial or prerecorded 
telephone messages shall: 

(1) At the beginning of the message, 
state clearly the identity of the business, 
individual, or other entity that is 
responsible for initiating the call. If a 
business is responsible for initiating the 
call, the name under which the entity is 
registered to conduct business with the 
State Corporation Commission (or 
comparable regulatory authority) must 
be stated, and 

(2) During or after the message, state 
clearly the telephone number (other 
than that of the autodialer or 
prerecorded message player that placed 
the call) of such business, other entity, 
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or individual. The telephone number 
provided may not be a 900 number or 
any other number for which charges 
exceed local or long distance 
transmission charges. For telemarketing 
messages to residential telephone 
subscribers, such telephone number 
must permit any individual to make a 
do-not-call request during regular 
business hours for the duration of the 
telemarketing campaign. 

(c) No person or entity shall initiate 
any telephone solicitation, as defined in 
paragraph (f)(9) of this section, to: 

(1) Any residential telephone 
subscriber before the hour of 8 a.m. or 
after 9 p.m. (local time at the called 
party’s location), or 

(2) A residential telephone subscriber 
who has registered his or her telephone 
number on the national do-not-call 
registry of persons who do not wish to 
receive telephone solicitations that is 
maintained by the federal government. 
Such do-not-call registrations must be 
honored for a period of 5 years. Any 
person or entity making telephone 
solicitations (or on whose behalf 
telephone solicitations are made) will 
not be liable for violating this 
requirement if: 

(i) It can demonstrate that the 
violation is the result of error and that 
as part of its routine business practice, 
it meets the following standards: 

(A) Written procedures. It has 
established and implemented written 
procedures to comply with the national 
do-not-call rules; 

(B) Training of personnel. It has 
trained its personnel, and any entity 
assisting in its compliance, in 
procedures established pursuant to the 
national do-not-call rules; 

(C) Recording. It has maintained and 
recorded a list of telephone numbers 
that the seller may not contact; 

(D) Accessing the national do-not-call 
database. It uses a process to prevent 
telephone solicitations to any telephone 
number on any list established pursuant 
to the do-not-call rules, employing a 
version of the national do-not-call 
registry obtained from the administrator 
of the registry no more than three 
months prior to the date any call is 
made, and maintains records 
documenting this process; and 

(E) Purchasing the national do-not-
call database. It uses a process to ensure 
that it does not sell, rent, lease, 
purchase or use the national do-not-call 
database, or any part thereof, for any 
purpose except compliance with this 
section and any such state or federal law 
to prevent telephone solicitations to 
telephone numbers registered on the 
national database. It purchases access to 
the relevant do-not-call data from the 

administrator of the national database 
and does not participate in any 
arrangement to share the cost of 
accessing the national database, 
including any arrangement with 
telemarketers who may not divide the 
costs to access the national database 
among various client sellers; or

(ii) It has obtained the subscriber’s 
prior express invitation or permission. 
Such permission must be evidenced by 
a signed, written agreement between the 
consumer and seller which states that 
the consumer agrees to be contacted by 
this seller and includes the telephone 
number to which the calls may be 
placed; or 

(iii) The telemarketer making the call 
has a personal relationship with the 
recipient of the call. 

(d) No person or entity shall initiate 
any call for telemarketing purposes to a 
residential telephone subscriber unless 
such person or entity has instituted 
procedures for maintaining a list of 
persons who request not to receive 
telemarketing calls made by or on behalf 
of that person or entity. The procedures 
instituted must meet the following 
minimum standards: 

(1) Written policy. Persons or entities 
making calls for telemarketing purposes 
must have a written policy, available 
upon demand, for maintaining a do-not-
call list. 

(2) Training of personnel engaged in 
telemarketing. Personnel engaged in any 
aspect of telemarketing must be 
informed and trained in the existence 
and use of the do-not-call list. 

(3) Recording, disclosure of do-not-
call requests. If a person or entity 
making a call for telemarketing purposes 
(or on whose behalf such a call is made) 
receives a request from a residential 
telephone subscriber not to receive calls 
from that person or entity, the person or 
entity must record the request and place 
the subscriber’s name, if provided, and 
telephone number on the do-not-call list 
at the time the request is made. Persons 
or entities making calls for 
telemarketing purposes (or on whose 
behalf such calls are made) must honor 
a residential subscriber’s do-not-call 
request within a reasonable time from 
the date such request is made. This 
period may not exceed thirty days from 
the date of such request. If such requests 
are recorded or maintained by a party 
other than the person or entity on whose 
behalf the telemarketing call is made, 
the person or entity on whose behalf the 
telemarketing call is made will be liable 
for any failures to honor the do-not-call 
request. A person or entity making a call 
for telemarketing purposes must obtain 
a consumer’s prior express permission 
to share or forward the consumer’s 

request not to be called to a party other 
than the person or entity on whose 
behalf a telemarketing call is made or an 
affiliated entity. 

(4) Identification of sellers and 
telemarketers. A person or entity 
making a call for telemarketing purposes 
must provide the called party with the 
name of the individual caller, the name 
of the person or entity on whose behalf 
the call is being made, and a telephone 
number or address at which the person 
or entity may be contacted. The 
telephone number provided may not be 
a 900 number or any other number for 
which charges exceed local or long 
distance transmission charges. 

(5) Affiliated persons or entities. In 
the absence of a specific request by the 
subscriber to the contrary, a residential 
subscriber’s do-not-call request shall 
apply to the particular business entity 
making the call (or on whose behalf a 
call is made), and will not apply to 
affiliated entities unless the consumer 
reasonably would expect them to be 
included given the identification of the 
caller and the product being advertised. 

(6) Maintenance of do-not-call lists. A 
person or entity making calls for 
telemarketing purposes must maintain a 
record of a caller’s request not to receive 
further telemarketing calls. A do-not-
call request must be honored for 5 years 
from the time the request is made. 

(7) Tax-exempt nonprofit 
organizations are not required to comply 
with 64.1200(d). 

(e) The rules set forth in paragraph (c) 
and (d) of this section are applicable to 
any person or entity making telephone 
solicitations or telemarketing calls to 
wireless telephone numbers to the 
extent described in the Commission’s 
Report and Order, CG Docket No. 02–
278, FCC 03–153, ‘‘Rules and 
Regulations Implementing the 
Telephone Consumer Protection Act of 
1991.’’ 

(f) As used in this section: 
(1) The terms automatic telephone 

dialing system and autodialer mean 
equipment which has the capacity to 
store or produce telephone numbers to 
be called using a random or sequential 
number generator and to dial such 
numbers. 

(2) The term emergency purposes 
means calls made necessary in any 
situation affecting the health and safety 
of consumers. 

(3) The term established business 
relationship means a prior or existing 
relationship formed by a voluntary two-
way communication between a person 
or entity and a residential subscriber 
with or without an exchange of 
consideration, on the basis of the 
subscriber’s purchase or transaction 
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with the entity within the eighteen (18) 
months immediately preceding the date 
of the telephone call or on the basis of 
the subscriber’s inquiry or application 
regarding products or services offered 
by the entity within the three months 
immediately preceding the date of the 
call, which relationship has not been 
previously terminated by either party. 

(i) The subscriber’s seller-specific do-
not-call request, as set forth in 
paragraph (d)(3) of this section, 
terminates an established business 
relationship for purposes of 
telemarketing and telephone solicitation 
even if the subscriber continues to do 
business with the seller. 

(ii) The subscriber’s established 
business relationship with a particular 
business entity does not extend to 
affiliated entities unless the subscriber 
would reasonably expect them to be 
included given the nature and type of 
goods or services offered by the affiliate 
and the identity of the affiliate. 

(4) The term facsimile broadcaster 
means a person or entity that transmits 
messages to telephone facsimile 
machines on behalf of another person or 
entity for a fee.

(5) The term seller means the person 
or entity on whose behalf a telephone 
call or message is initiated for the 
purpose of encouraging the purchase or 
rental of, or investment in, property, 
goods, or services, which is transmitted 
to any person. 

(6) The term telemarketer means the 
person or entity that initiates a 
telephone call or message for the 
purpose of encouraging the purchase or 
rental of, or investment in, property, 
goods, or services, which is transmitted 
to any person. 

(7) The term telemarketing means the 
initiation of a telephone call or message 
for the purpose of encouraging the 
purchase or rental of, or investment in, 
property, goods, or services, which is 
transmitted to any person. 

(8) The term telephone facsimile 
machine means equipment which has 
the capacity to transcribe text or images, 
or both, from paper into an electronic 
signal and to transmit that signal over a 
regular telephone line, or to transcribe 
text or images (or both) from an 
electronic signal received over a regular 
telephone line onto paper. 

(9) The term telephone solicitation 
means the initiation of a telephone call 
or message for the purpose of 
encouraging the purchase or rental of, or 
investment in, property, goods, or 
services, which is transmitted to any 
person, but such term does not include 
a call or message: 

(i) To any person with that person’s 
prior express invitation or permission; 

(ii) To any person with whom the 
caller has an established business 
relationship; or 

(iii) By or on behalf of a tax-exempt 
nonprofit organization. 

(10) The term unsolicited 
advertisement means any material 
advertising the commercial availability 
or quality of any property, goods, or 
services which is transmitted to any 
person without that person’s prior 
express invitation or permission. 

(11) The term personal relationship 
means any family member, friend, or 
acquaintance of the telemarketer making 
the call. 

(g) Beginning January 1, 2004, 
common carriers shall: 

(1) When providing local exchange 
service, provide an annual notice, via an 
insert in the subscriber’s bill, of the 
right to give or revoke a notification of 
an objection to receiving telephone 
solicitations pursuant to the national 
do-not-call database maintained by the 
federal government and the methods by 
which such rights may be exercised by 
the subscriber. The notice must be clear 
and conspicuous and include, at a 
minimum, the Internet address and toll-
free number that residential telephone 
subscribers may use to register on the 
national database. 

(2) When providing service to any 
person or entity for the purpose of 
making telephone solicitations, make a 
one-time notification to such person or 
entity of the national do-not-call 
requirements, including, at a minimum, 
citation to 47 CFR 64.1200 and 16 CFR 
310. Failure to receive such notification 
will not serve as a defense to any person 
or entity making telephone solicitations 
from violations of this section. 

(h) The administrator of the national 
do-not-call registry that is maintained 
by the federal government shall make 
the telephone numbers in the database 
available to the States so that a State 
may use the telephone numbers that 
relate to such State as part of any 
database, list or listing system 
maintained by such State for the 
regulation of telephone solicitations.
■ 4. Section 64.1601 is amended by 
adding paragraph (e) to read as follows:

§ 64.1601 Delivery requirements and 
privacy restrictions.

* * * * *
(e) Any person or entity that engages 

in telemarketing, as defined in section 
64.1200(f)(7) must transmit caller 
identification information. 

(1) For purposes of this paragraph, 
caller identification information must 
include either CPN or ANI, and, when 
available by the telemarketer’s carrier, 
the name of the telemarketer. It shall not 

be a violation of this paragraph to 
substitute (for the name and phone 
number used in, or billed for, making 
the call) the name of the seller on behalf 
of which the telemarketing call is placed 
and the seller’s customer service 
telephone number. The telephone 
number so provided must permit any 
individual to make a do-not-call request 
during regular business hours. 

(2) Any person or entity that engages 
in telemarketing is prohibited from 
blocking the transmission of caller 
identification information. 

(3) Tax-exempt nonprofit 
organizations are not required to comply 
with this paragraph.

PART 68—CONNECTION OF 
TERMINAL EQUIPMENT TO THE 
TELEPHONE NETWORK

■ 5. The authority citation for part 68 
continues to read:

Authority: 47 U.S.C. 154, 303.

■ 6. Section 68.318 is amended by 
revising paragraph (d) to read as follows:

§ 68.318 Additional limitations.

* * * * *
(d) Telephone facsimile machines; 

Identification of the sender of the 
message. It shall be unlawful for any 
person within the United States to use 
a computer or other electronic device to 
send any message via a telephone 
facsimile machine unless such person 
clearly marks, in a margin at the top or 
bottom of each transmitted page of the 
message or on the first page of the 
transmission, the date and time it is sent 
and an identification of the business, 
other entity, or individual sending the 
message and the telephone number of 
the sending machine or of such 
business, other entity, or individual. If 
a facsimile broadcaster demonstrates a 
high degree of involvement in the 
sender’s facsimile messages, such as 
supplying the numbers to which a 
message is sent, that broadcaster’s name, 
under which it is registered to conduct 
business with the State Corporation 
Commission (or comparable regulatory 
authority), must be identified on the 
facsimile, along with the sender’s name. 
Telephone facsimile machines 
manufactured on and after December 20, 
1992, must clearly mark such 
identifying information on each 
transmitted page.
* * * * *

[FR Doc. 03–18766 Filed 7–24–03; 8:45 am] 
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